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What is this Guide for?

This Guide is designed for the readers who are
interested in setting up social enterprises in Hong
Kong. The Guide sets out common legal forms and
organisational models of social enterprises with
examples and suggestions. This is not a legal advice.
Please take this Guide as a reference only. Readers
are NOT recommended to act upon solely the
information contained in this Guide without seeking
professional advice.

For commonly asked questions and more resources
about social enterprise set up, please refer to the FAQs
and “A Practical Guide of Setting Up a Social Enterprise”
developed by HKCSS - HSBC Social Enterprise Business
Centre (SEBC).
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What is a ‘Social Enterprise?

Social Enterprise is an enterprise that contains
social objectives in doing business. It should be
distinguished from a charity, which contains social
objectives but does not carry on business or adopt
commercial elements in its activities. In Hong Kong,
it is not uncommon for a charitable institution,
which has been granted tax exemption pursuant to
section 88 of the Inland Revenue Ordinance (Cap.112
of the Laws of Hong Kong) (hereinafter referred to
as “Tax Exemption”) to operate a social enterprise
project. In that case, the project itself is a social
enterprise whereas other activities and functions
of the charitable institution are run as a charity.
Social enterprise should also be distinguished from
anordinary enterprise which voluntarily undertakes
corporate social responsibility (CSR).

An ordinary enterprise’s main objective is to
maximise the profits and interests generated from its
business forits owners, whether or not it undertakes
CSR. Asopposedtoanordinary enterprise, the main
objective of a social enterprise is to achieve specific
social objectives through business approaches. For
example, a social enterprise may provide goods
and services that serve particular social or welfare
needs (elderly care product) or create employment
and training opportunities for the underprivileged.

Another characteristic of a social enterprise which
distinguishes it from an ordinary enterprise is that
a social enterprise reinvests most of its profit in
maximising its social impact rather than distributing
profits to its investors. As of today, there is no
statutory legal definition of social enterprise in
Hong Kong.
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What are the unique characteristics
of a Social Enterprise?

Social enterprise may exist in different legal forms.
A social enterprise is not defined by its legal form
but by its nature and ultimate objectives. Generally,
social enterprises in Hong Kong share some common
features despite their diverse legal forms.

—RRE%¥ i

Ordinary Enterprise

BIEEEFIRANY

FEAM HEER

Main objective Maximise financial return

Social Enterprise

U ENEE R ERERANHEEEN
Achieve ultimate social objective by adopting a
sustainable business model

for business owners

BRI MRS

FHREBEEN  gmppmgrn

Main objective or nature of

W IESRFI B RAED FRIFH B ERGNB R R B
DL EEMRA B2 EE =8 (EEREXMSP
ST EERD

Not mandatory unless the social enterprise has been

]

K X Optional
business expressly stated in Pt granted Tax Exemption, but recommended. Please
constitutional document refer to Part Il about “Setting out Social Objectives in
Constitutional Document”
UPB R A BEIR

mEE

Business model . X
financial return

#EBUBAEME
Job creation for
underprivileged groups

rHRE
Not necessary

NEAHEFEERERE B

Profit distribution to owners Allowed

FHSZ LR
(3¥E2R%238)
Maximum cap of profit sharing

(ref to p. 23 for details) JemE T

Not compulsory
BEHBRE
(F#1E52R5%22-238)
Asset Lock
(ref to p. 22-23 for details)

LUERMEENMNBaRE
As a means to achieve social objective and self-sustainability

As a means to maximise

AR EART—IBHEEN CHRMERSHE
Can be regarded as one of the social objectives,
particularly for the Work-Integrated Social Enterprise
(WISE)

B BRI EERSERBEHRR
Allowed, unless the social enterprise has been granted
Tax Exemption

(REARAREGRBHRENME) BERT FL2RE
ZE(EEREXHPHIEEEEBRERFAHI=Z LR
(Only applicable to a social enterprise that has not been
granted Tax Exemption) Recommended, please refer to
Part Ill about “Setting out Asset Lock and Cap of Profit
Sharing in Constitutional Document”

[N
Same as above
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Structuring and Choosing a Legal Form

Before a social enterprise is established, the founder(s)
should first consider a fundamental question - how the
social enterprise be structured. In this context, structuring
concerns about who would be the owner(s) of the social
enterprise, who would manage it, who would have the right
to make major decisions of different natures etc.

Individual Founder(s)

If the founder(s) is an individual or a group of individuals,
and he/she/they intend to own and directly manage the
social enterprise, they may form a new entity in a legal
form that they think most suitable in their particular
circumstances, e.g. forming a company limited by shares
where founders would be the shareholders (i.e. own the
social enterprise) and also the directors (i.e. manage the
social enterprise).

Corporate/Organisation Sole Founder

If there is only one founder and the founder is a corporation
or organisation, it may choose either one of the following
options:

1 Establish the social enterprise as an internal department or
a branch of the founder. In other words, the social enterprise
is not established as a separate legal entity. It cannot,
dependently from the founder, own any assets, enjoy any legal
right or bear any legal liability. Legally speaking, all assets,
legal rights and liabilities belong to the founder, not the social
enterprise independently.

2 Choose an appropriate legal form and establish a new entity
in that legal form as a vehicle to own and operate the social
enterprise. For example, if the founder itself is a company
limited by guarantee, it may establish a subsidiary in the legal
form of a company limited by shares to operate the social
enterprise. In this way, the founder and the social enterprise
would be two separate legal entities, each of them may own
its own assets, enjoy its legal rights and bear its legal liability
independently from each other. The social enterprise may also
have a governing body (e.g. in the case of a company limited
by shares, the board of directors) composing of members
different from the governing body of its founder.

EEEER T
FACTORSTOBE
CONSIDERED

BECHEHBHEORAHEESENZER AR BRZER—LEERR HlW:
Readers should take into account of some important factors when structuring

EREME

ERUCHEB AR ZRAR fIW
RERBOHCAAERARZRERLER
BoHNERMEETEMSIERY TS
REREE RIEZRAIMARILIBILZE
FEREEHD UDRSENEREE.
SN ARBNERT N B EER AN
EREME G EARFEE ERER
ABHKERFBAER SR ERZMA P
BRI MR ARAB M KREE]
REFERETSHNERBROBFAIHAE

BERR
BEHEHERREMIEILE BILRRE
RABHEHEFL RIDERAB AT
RREBEIEER R

MR

BHEEGERRARSHE TRE(RE
RBIFE8BIFFRBEMB MR R -MBF/ B HAA
MBRBHBERET TER G- 21E
BWEDEEBARMETEME  UREILE
ERHE (NEER) B KEHI &S HA
WAFZECERM D URERMEERER
MU EEE RREMR RHHR
BAT WA PSR

and choosing a suitable legal form for the social enterprise, such as:

Legal liability

If the underlying business of the social enterprise has a high
legal risk exposure, for example, the underlying business
is a restaurant and it is possible for social enterprise to
bear certain legal liabilities (e.g. for food poisoning due
to inappropriate handling of food), it would be advisable
for the founder to set up a separate legal entity to operate
the social enterprise, segregating their respective legal
liabilities. Besides, different legal forms have legal liability
implications to its owners, for example, member of a
company limited by guarantee is liable up to the amount
of contribution stated in the Articles of Association (AA)
to be called upon winding up of the company, whereas
the shareholders of limited by shares are liable up to the
consideration they need to pay in subscribing for their
shares in the company.

Source of capital

If a social enterprise wishes to draw external investment
in future, a company limited by shares may be the most
suitable legal form, compared to a company limited by
guarantee, a society or a co-operative society.

Tax exemption

Social enterprises may apply for tax exemption under
section 88 of the Inland Revenue Ordinance if they are
qualified as charitable institutions. The Inland Revenue
Department lays down requirements for charitable
institutions applying for tax exemption, for example,
prohibition of the institution from distributing its incomes
and properties amongst its members and also prohibition of @
the members of its governing body (for example, the board
of directors) from receiving remuneration. If the founders
wish to manage the social enterprise by themselves and
need to receive salary from the social enterprise to support
their living costs, tax exemption is apparently not an option
to them because of the required prohibition.
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COMMON LEGAL FORMS OF SOCIAL ENTERPRISES IN HONG KONG
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BBt E EMEHEETEE
IR ESEBEERER

Social enterprises in Hong Kong may be established and
registered in different legal forms in meeting their specific
needs. Here are some common legal forms of social
enterprises for the readers’ consideration.

B#s

MOTHER ORGANISATION

BEBIEKRRRIIAEE B
Statutory body established
by the Hong Kong legislature

15t E
SE PROJECT

L stE

SE PROJECT

L stE
SE PROJECT

iy |

SE PROJECT

a. Statutory body established by the Hong Kong

legislature

Only under very special circumstances or because of
historical reasons, an entity would be established by
legislature (special ordinance). For example, Tung Wah
Group of Hospitals was established by virtue of the Tung
Wah Group of Hospitals Ordinance (Cap. 1051 of the
Laws of Hong Kong) and The General of The Salvation
Army is deemed a corporation and was established by
virtue of the Salvation Army Ordinance (Cap.1062 of the
Laws of Hong Kong).

Nowadays, it is rare to see an entity actually needs
to be established in this legal form. Most charitable
institutions may be established in the form of a company
limited by guarantee or a society instead. And a social
enterprise could hardly be established in this legal form
by itself.

Besides, if a statutory body established by legislature,
decides to establish a social enterprise, it may prefer to
set up the social enterprise as an internal department
or a branch of the statutory body (i.e. without forming
a separate legal entity). For example, “iBakery” is set
up as a social enterprise project under Tung Wah Group
of Hospitals, and “Family Stores” is also set up as a
social enterprise project of The Salvation Army, both of
these social enterprises are not separate legal entities
independent from their mother organisations.

EHEER SRR R EERENRE TR R ERMZ 8%
BHNEERE THIRENASEE A REFELEHIZHENG
LA ERERTESENP) UEERAREEN B AR
BREE-

In the case a social enterprise is set up as an individual ‘project’
within the mother organisational structure, the social enterprise
project is directly governed by the board of directors of the mother
organisation and managed by the organisation’ s staff. To facilitate
better co-ordination among different social enterprise projects, some
organisations might choose to set up a dedicated department to
oversee the overall development and management of various social
enterprise initiatives.
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b. Society

“Society” refers to a society registered under the Societies
Ordinance (Cap.151 of the Laws of Hong Kong). The
government department responsible for handling the
registration is the Commissioner of Police (CP) - Licensing
Office of the Hong Kong Police’ s Societies Office.

A Society is an unincorporated body. Unlike an incorporated
body (e.g. a company), an unincorporated body’ s members
and office bearers may be held personally liable for the
liabilities incurred by the Society without limit.

The constitutional document of a Society is commonly called
the Constitution. It generally regulates the Society’ s internal
affairs and management, such as procedures for board
meetings, distribution of entitlements, and the rights and
remedies of the members as between themselves or over
the Society. For example, the constitution may contain the
objects of the Society and the permitted means for fostering
such objects. The Societies Ordinance does not stipulate the
required contents of the constitution of a Society. To ensure
the constitution is comprehensive enough for the purpose of
the Society and for its effective administration, it is advisable
to engage professional adviser to draft the Constitution.

Generally, itis uncommon for a Society established primarily
for operating a social enterprise. More often, a Society is
initially formed for a broader mission (e.g. for promoting a
religion) and it subsequently establishes a social enterprise
to foster its social objectives.

Like statutory bodies established by legislature, in
establishing a social enterprise, some Societies may prefer
to set up the social enterprise as an internal department or
a branch of the Society, rather than setting up a separate
legal entity. If so, the Society is recommended to review its
legal risk exposure since, as mentioned above, a Society is
an unincorporated body. The Society should also ensure
that the social objective of its social enterprises is in line
with the organisation’s mission. Besides, the mother
organisations shall be responsible for the legal liabilities
of the social enterprises.

2 N

For example, “E2Z:0\"is a social enterprise project run
by Hong Kong Single Parents Association, and “IRfR#&
F,AKIE”is a social enterprise project run by Tuen Mun
Youths Association, both of them are not separate legal
entities from their mother organisations.

g (11 E)

MOTHER ORGANISATION (SOCIETY)

15t E
SE PROJECT

Lt
SE PROJECT

WU EREESR #ERER T BTt E BNR SRR - 55 SHRARBETEHEREE
From above cases, readers should get better understanding that social objectives of a social enterprise should align with its mother
organisation. Mother organisation has legal obligation to the social enterprise.
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c. 27 c. Company In the context of forming a social enterprise, two types are more relevant - private
company limited by shares (simply referred to as “company limited by shares” in this

TAE  2EHSES BN ERER. ‘Company’ is currently the most common legal form of
Guide) and company limited by guarantee.

RIB (AT B (BB5EHIE6228) A social enterprises in Hong Kong. Under the Companies
- . Ordinance (Cap.622 of the Laws of Hong Kong), there
AHERBEE (REA S F8%

are 5 types of companies (formerly 8 types under the i. Incorporation
FiFs22 HAENERE) AR preceding ordinance, Cap.32 of the Laws of Hong Kong), In accordance with the Companies Ordinance (Cap.622), all individuals (aged 18 or
- ThARMBERAE namely: above) and groups may set up companies for lawful purposes. The Companies Registry
- ARRBABERAT - private company limited by shares administers and enforces most parts of the Companies Ordinance.
- ERBERAT - public company limited by shares
 RAERAS - company limited by guarantee ii. Constitutional Document
. ABERAD - private unlimited company The constitutional document that a company must have upon its incorporation is the

- public unlimited company

BRMIAEAE EPMERAEM - MAARBERAR(AESIRAEEASTRHERA
B RERBRAR

i. sEfEE
IRIF(ABEBI (55622F ) FRBBA(FR185R) REBIIAT AR ENBNMII AR AR
ME&SFBMAT(ABRGHIREDHE -

ii. EREXH

RIBREF(ABMEG]) > AB IR AR EARRN A DB SR AR E AR ERREZ RS
B CHARERMA R aER E AR ME AR B AT R A E R A B AR S AR NIRE
B E A - BAZAARIE AT UE( AR (BIZMARUSEA) AF) (BEREPIF622HE) HF -

iii. RERTRRE

B—RRARRIAERE—(IRE EROBRADP ERE—RESTRE-
ABRAAEFRENNRE Bl BRAEHERBERREME - —RKR ERFRERAE
R E—ENEREEARENRAE IRE—A—R-ERNDARABD A RRBRRE
RREBEANREHE DR —RE—R—R-

iv. ERRABWE

AERARABDN RVAEMBRER MEFASFR T/ \RNEBRAA-ERNHARAE
N RLVER-—REF MRMVERABDNEFTUZAERARZAER FIREEAE —RE
EE2BAAe

BHRARAE—SARNE ARNELEABEREBNEAN REZMEREBMETES
BHEAERE-

AA. Companies formed before the current Companies Ordinance (Cap.622) in force on
3 March 2014 would also have the Memorandum of Association, which was abolished
by the current Ordinance. All information such as the object clause (if any) contained
immediately before the Memorandum of Association was abolished shall automatically
form part of the AA.

iii. Members and Voting Power

Every company must have at least one member, in the case of a company limited by
shares, its members are commonly called “shareholders”.

Companies may have different classes of members, for example, voting members and
non-voting members. In general, for a company limited by guarantee, each member
of the same class would have the same voting power, i.e. one vote per member. For a
company limited by shares, a shareholder’ s voting power is in proportion to the number
of shares that he holds, normally one vote per share.

iv. Directors and Company Secretary

For a company limited by guarantee, it must have at least 2 directors who must be
natural persons aged 18 or above. For a company limited by shares, it must have at least
1 director; directors of a company limited by shares may be natural persons or body
corporates provided that it must have one director who is a natural person.

Every company must also have a company secretary, who must be either a natural
person ordinarily resides in Hong Kong or a body corporate that has its registered office
or place of business in Hong Kong.
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v. BIRAH

BRABRERABDNARENARADREH AR REMAENEERHERNDIIERA
et Eas ABMBBTHAREINERG (MRERMNERAR) LD BAKEZARIF

REHER RER T AEERRABNER

v. Limited Company

A limited company, as opposed to an unlimited company, means the liability of the
members of the limited company for the debts of the company is limited either by
shares or by guarantee. In other words, the members will not be held liable for the
limited company’ s debts as long as those members have fulfilled their commitment to
pay for their shares (in case of a company limited by shares) or to contribute the amount

stated in the AA.

+ ERBERAF

AEFRE RENFEERARNERSIZMA
BUFRIR A SRR A HE 2 ME P EE S
BABEENEE LR

EEB HEREUERARADSREE,
FTERABEELELAABRPARBHAR
—EHPLERARABRMAMIL LIFAS
HENNBAREE-THBERT HERE
INEERER

+ Company limited by guarantee

The liability of its members is limited by the company’s AA to the
fixed amount that the members undertake, and members must
contribute to the assets of the company in the event of the winding
up of the company.

In Hong Kong, social enterprises choose to be formed as a company
limited by guarantee mainly because this is a legal form that is
eligible to apply for Tax Exemption.

Some social enterprises are formed as a company limited by
guarantee and operate as the subsidiary of its mother organisation.
Inthese cases, the social enterprises are governed by an independent
board of directors.

BlF  FESZEENARARBARARMBNERAREERT O (B LA)
E.g., Bright Services Company Limited of the Society of Rehabilitation and Crime Prevention, Hong Kong; Internet Learning Resource
Centre Limited (Weborganic) under the Hong Kong Council of Social Service

BiE

MOTHER ORGANISATION

N

it (27)
SE (A COMPANY)

i (28)
SE (A COMPANY)

+ RBARAE

H BENEERFETEEANRERNRS
YRS o B AN > BR ST AE AHK S 100 B2 B 5
QB I R RFEZTHKST0> 2B A
BEBERTEZREZTHKS30- EREE
BXAHKS30 M ARNEBMBEEE,
BfERARREEREREA SRS
BEREERPL B -LEFEEMBRDAEER
mEREENEANT R BESE BAR
BAERAB AT MUREA RS2 MR MER 21T
MR EE LUEME A

BIF: RESREEE(FE) HH
E.g. DID HK Limited; Diamond Cab

d. BELE
TBELE E—EAEERNER S
e BUARIERER BREEER
UEFEREE - KEEARZA LN
RABEBELEPSIBNEAES
BEE BERAARAKERELEH
PRIBE R ER BT B -ttt - BIA R
AHHEEEELFRS FAERR
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BIEARNHAKEEBNAZEME
ENMFR-EEGESBNA 5B
oMM E—AB A HERaEMmES
SR ABEFRBRN—EERER
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+ Company limited by shares

The liability of its members is limited to any amount unpaid on the
shares held by the members. For example, Mr. Chan subscribes for
one share of the company at a consideration of HK$100. He has
paid for HK$70 when the share is issued to him. The company can
subsequently call on Mr. Chan to pay the balance of HK$30. Once
Mr. Chan has paid the said HK$30, he has no liability towards the
company in paying its debts even if the company is unable to pay
its debts in full.

This legal form is suitable for social enterprises which are desirous
to have the flexibility to attract new investors after incorporation
because a company limited by shares may, subject to its AA, raise
fund by issuing new shares at any time to incoming investors.

d. Sole Proprietorship

“Sole Proprietorship” refers to a business that is owned
by one individual. Strictly speaking, it is not a legal
entity, though the proprietor may engage employees.
The proprietor is entitled to all of the profits and is
responsible for any debts that the sole proprietorship
incurs. In substance, the sole owner has unlimited
liability for the debts of his sole proprietorship business,
making this legal form an uncommon and unattractive
one for social enterprises.

e. Partnership

According to Partnership Ordinance (Cap.38 of the Laws
of Hong Kong), partnership is the relation which subsists
between persons carrying on a business in common with
a view of profit. Persons who have entered partnership
with one another are called collectively a firm. Every
partner in a firm is liable jointly with the other partners
for all debts and obligations of the firm incurred while
he is a partner. Since the extent of liability borne by the
partners is unlimited, this legal form is uncommon for
setting up a social enterprise.
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SRR ANERLER

A BRIEF COMPARISON OF THREE LEGAL FORMS
B (1FABHE) TREERAF R
TRAARAR I BULRE RN AR
X EETEETRRE AT RE B
B R R o

‘Society’ (as a mother organisation), ‘Company Limited
by Guarantee’ and “Company Limited by Shares’ are the
most popular forms of social enterprises. Readers may take
into account various factors in deciding the most suitable
form for their own circumstances.

HRERAE RIGERAE

Company Limited by
Guarantee

Society

Company Limited by
Share

u - BREAFE —RIERERS
) FER BRIFZARFTEME
RERBHREN MBBRNRE GBS
B (BB RMAREENE
$£881%) Bt In practice, normally
Eligibility to apply Eligible not eligible unless the

for tax exemption
(section 88 of the
Inland Revenue

company fulfills all
requirements for tax

IRERZBZFHANBELE BERBREFERUEREHEE R Ordinance) eferrjptiQn, g prohibits
This table is a general comparison of three legal forms. Readers are recommended to seek legal advice for more details. distribution of income and
directors’ remuneration
s BERERAE RIAERAE W t5h 38 HIRAG L R RIS A
S Company Limited by Company Limited by BREEER In practice, normally not eligible AL
RCIE Guarantee Share Eligibi!ity todraw (FE28%12-138) Yes
external investment (ref to p. 12-13 for details)
WEBILREER ARER
AL Bl (e ke
ARy IMEARAERS B R A SR AR BIRORENS
Legal identity No separate legal status in Separate legal entity from its owners SEMBFEEA P ) I AEEEEEE
rights and obligations from Profit distributi EREGRBHRE TR WFRER
its owners ron I:or:)vl:nleorrs] Not allowed if Tax Exemption is granted Yes, unless in the unlikely
case that it has been
sEB (EEEFIN (F151F) (ABER) (8622F) granted Tax Exemption
Legislation Societies Ordinance (Cap.151) Companies Ordinance (Cap.622)
AERPAMERBHLEENE SFEEL R
TR | EREHE Eligible to apply for all existing funding schemes for social B B
B EHFMN enterprises including but not limited to 2§J?;Uﬁﬁf§;§g§§ﬁ
& )18 L
B ERPI Commissioner of Police AEVEE AR AT - TIREEERIBFE(ESR) E#;EE%:J ?iDETW‘E%+;'J‘LX
Des:x:::;ef:: (CP) - Licensing Office of Companies Registry B BB Enhancing Self-Reliance through District Partnership B e R TR
Registration the Hong Kong Police’ s Eligibility to apply Programme (ESR) GHEIED)

Societies Office

for government’ s
social enterprise

- TRUZRAAE)5H8I(3E 518)
Enhancing Employment of People with Disabilities

Not eligible to apply for 3E

EEHEEN =E RIEMEEEER =E RIEATETHER funding schemes through Small Enterprises Project (3E project) ?:P:u?:i:gilfbézéo;zply
) E%ﬁﬁ?% e e _ - MBANKAERRES(LAESR) SIE Fund
Blglnfzs Rteglstrayog Yes, unless the Society Yes, unless the company T Social Innovation and Entrepreneurship Development
erd I;:rise(l::re\g has been granted Tax has been granted Tax s Fund (SIE Fund)
the social enterprise Exemption Exemption U R LS
S & 4D
ERERIE S 4 ﬁg‘;*\i;;ﬁ
WRERHEAS EEA Jrltyigrisiay
W A AL B R B SR e TR 8 A A PTEE R AR I
SEEEAE All members and office AlREGE R AR E A HIBG 2s Ellglli:'l:;yat:t:: Yes
Leg;l lialiity bearers of the Society Every member is liable up The shareholders are Social Enterprise

may be personally liable
unlimitedly if assets are
not sufficient to meet the
liabilities

to his contribution stated
in the AA

liable up to the shares they
contributed

Directory published
by SEBC

@www.police.gov.hk

@www.cr.gov.hk
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Recommended Practices and Examples

ocial Objectiv

ABRHHERAEMEEEAFIH - HNEBEH U Y B EEESR R
BRGMEMAURELARERNEE —RABRRKUBEZHINHERT
REHMAEES -

HETER—LEHESARETRAEEISREE-E—ERENBHE
BEAE UHETRAHURB AR ILAE R RAELE S K-

There is a rising public awareness of social enterprise and its social value.
Since there is no statutory definition or mandatory legal form for the setting-
up of social enterprises in Hong Kong, the general public may not be able to
identify a social enterprise and understand its social purpose easily.

Social enterprises may adopt some practices to enable the general public
better understand their values and operation. This section introduces a
few recommended practices which could be adopted by social enterprises
established in the legal forms of societies or companies.

EEEXHRITIHEEN

SETTING OUT SOCIAL OBJECTIVES IN CONSTITUTIONAL DOCUMENT

HEENTERENER BALTEH
B E e FAR —REE i F
B R RA AR i 8 E OB
BRSEEEXA L BRABLFERE
R(EEREEMBBRORS)
EUBABEENHEHIR IR HLE
HAT BHRMEESE - HEHHEE
B 31 AT B S ik B M B8 A2 s 2 B 4
MERMA

B2 EREZEERP HEHAR(HEE
RIUEMMRINEEER SBEILR
BHMRIZRIME)BAEEANM
GEMMRIERIEETHENHER
WERAK XNHEBRBRUSN ML M
HTSHHEMHEENXFTEER 2
Bl —AU BRI E SIS
WETEHGANRENMBREEME M
HETHENMEENBRRE BAKE
EEREMESF - EULBER HERA
FIFEFEE

1 ETHENHEENEASHEENTER
WRF—B; ER R HEH QB EE
BRFEREB ST EE UEERR
BEETHENTEEN R

2 ETHENHEENEBEXRARTE

ﬁ@ﬁﬂ’]éﬁi#(%ﬁﬂ”&ﬁﬂﬂiﬁﬁﬁﬁ

...... BRIt U[HENFEHEE

E’\J] )R D BASCI B RE AL R B 7 2

SR EE REUX G MARERE

BREBBINMERR)EZHEMB REQ
BAEBRZERU Lo

Social objectives are said to be the soul of a social
enterprise since their existence distinguishes the social
enterprise from an ordinary enterprise. Therefore,
regardless the legal form that is chosen for setting up
a social enterprise, it is always recommended that the
social objectives be incorporated in the constitutional
document though this is not mandatory by law (but is a
requirement for Tax Exemption).

If a society or a company is formed afresh solely for a
specific social enterprise project, this would be straight
forward - the social objectives of the social enterprise
can be expressly stated in the society’ s constitution or
the company’s AA.

However, in many cases, a society or a company (or
even a statutory body established by legislature
setting up a social enterprise in the form of an internal
department or a branch) is established for broader
social objectives than those of its social enterprise,
or it has established more than one social enterprise
with social objectives not identical with each other.
For example, the key social objective of a charitable
institution in the form of a society is to help relieve
poverty, and its social enterprise’s social objective
is narrower which is to create job opportunity for the
unemployed youth. In those cases, it is advisable for
the society or the company to ensure that:

1 the social objectives of its social enterprise are in line with
its own social objectives; in case of doubt, the society or the
company is recommended to amend and broaden its own
social objectives so as to clearly cover the social objectives of
its social enterprise; and

2 the social objectives of its social enterprise are expressly
set out in the society’s or the company’s constitutional
document (e.g. “the social objectives of the company is ...
to form a social enterprise for [specific social objectives of
the social enterprise]...”) or at least expressly set out in the
specific social enterprise’ s business plan, proposal or similar
document, which should be duly adopted by the entity’s
governing body (e.g. board of directors) and made easily
accessible to the public.
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ERXHPHRBAHETENBR—RES
TREBXI ERS(ABERN(F32
BE)R199TFEERZA FREARDBYEA
AREBRX-RE RERT(ABMEE)
(6228 ) REMXBHAFATE B
MER® BERARHEHEBENNE
B(RSRERBHRE WHENE) A
UARZEEEAMINME EEKER
ERXEEARERMAA-
ERRERXE - AARSKETEHAME
FHEENNFTE GHEREZAHZ-ER
AMEERNME UEMEENNEE
BTN

a. MEMAHE
MERMSHERERNEASEBEEN
ERENNTE-RERMEHEDREE
BERE THHEANA LRGN
TR PIMERATREEAL-T
EREHEEHERGEAE-—RBU L
HETERRDNB -KBIEBIELFIH
BEENTEEEMERMEGTE
—EHAFE B E) IR B S5 S B Al

EREFEAPRNIERES TFETLA
BERGIWM ZIAXREAGEIHEE
BBt HESEMA SRR LH50%
BEnERAL

MERSHEREAXRBELEEN
BERXMHRAME T X M EARE

BRERMULX

The provision setting out the social objectives in a
constitutional document is generally called the “object
clause”. Before the preceding Companies Ordinance
(Cap.32) wasamended in 1997, all companies must have
an object clause. Now, under the Companies Ordinance
(Cap.622), object clause is optional but as explained
above, in order to address public’s concern about its
social objectives (and for applying for Tax Exemption,
as the case may be), any social enterprise regardless
the legal form it has chosen, is recommended to include
an object clause in its AA.

In drafting an object clause, some people may find it
easier to first examine the nature of the underlying
social objectives concerned. Here are two common
types of social enterprises categorized by their different
nature of social objectives:

a. Work Integrated Social Enterprise (WISE)

WISE is a type of social enterprise that focuses on
improving employability of the deprived groups. WISE
offers training and job opportunities for those people
who are difficult to be engaged in the mainstream
labour market, such as people with disabilities and the
ex-offenders. WISE plays an important role in the Hong
Kong’ s social enterprise sector, especially during the
initial stage. Majority of social enterprises operated by
non-profit making organisations in Hong Kong are WISE.

Some government funding schemes make the creation
of jobs for the deprived groups a prerequisite and set out
concrete requirements. For the social enterprises funded
under 3E Project, for example, are required to employ
not less than 50% of people with disabilities of the total
number of persons on the payroll of the Business.

WISEs are recommended to state their social objective
clearly in their constitutional document and other official
documents which are easily accessible by the public.

= B & Xl F Examples of Object Clause

ERABEEALRERENEKAR

AT,
NCIES=H

REIEIRFRKRIENBRRE URAEE
AREe’

ERARBATAERENHERE

REBHMEE,

REENR RS MIREHREALTHI

ERENRBEFER; K

B2 B 2 Bk AR  LUBNARPE A TR AR
BEALR50%MEEHFIETAR

Arecycling company targets to create jobs for ex-
offenders

‘The objects of the Company are:

- tooperate for the benefit of the HK society by providing
job opportunities for the ex-offenders;

to operate the business of recycling with a mission to
arouse public awareness of environmental protection
in HK; and

to empower the ex-offenders by offering training
sessions and capacity building programmes.’

A social enterprise restaurant targets to create jobs
for visually impaired persons

‘The objects of the Company are:

- to operate the business as a restaurant and catering
center;

to enhance the work ability and raise the self-esteem of
visually impaired persons by providing training and job
opportunities; and

to serve as a springboard for the visually impaired
persons to engage in the open job market. It is
guaranteed that no less than 50% of total number of
full time staff is visually impaired.’

Bigh % (E#)E £ EDialogue in the Dark (HK) Foundation Limited

b EUBERERARDHERNN2009FER-ES AT SENRAMBRAERMAIN—E (RS REEN) HEA
XitEA -G AR T S MR FEAHIFo
The social enterprise was incorporated as a Company Limited by Guarantee in 2009. Objects of the Foundation
were clearly stated under the section ‘Objects and Power’ of the Memorandum and Association. Part of the
objects are quoted as below as an example.

ESENENNT:
- AATBFE WIELFING N REZE-

‘The Objects of the Foundation are:

to promote, support and enhance advancement of
education for correct understanding and acceptance

RiREHE  EAERDH KD RRE
LIRS FIBY 75 20 48 4 e 177 B 4B A0 A R ¢
B BE-ERMEE UREARHEBEREA
TREMERALHZNRER
BEFEAR HHRRE ARBRAEA
THES EE KFEE
REBENBEZNIR TS URS
BREALTNBEHBE

of the visually impaired in Hong Kong on a non-profit
making basis and for public benefit;

to raise public awareness and tolerance of the visually
impaired or people with other disabilities in Hong Kong
by organising or assisting in organising educational
talks, lectures, seminars and visits on a non-profit
making basis;

to educate the public in Hong Kong, in particular the
students, about diversity, respect and empathy for the
visually impaired; and

to raise the self-esteem of the visually impaired in Hong
Kong by offering proper occupation training and job
opportunities.’

BERSource: BEEFHE(FHB)ESHAATIZAMRME M&A of Dialogue in the Dark (HK) Foundation Limited
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b. Non-Work Integrated Social Enterprise (Non-WISE)

Non-WISE is a type of social enterprise that does not
focus on improving employability of the deprived
groups but for other social purposes. In Hong Kong,
there is a growing number of non-WISEs in recent years,
such as:

Fair Circle

promote the idea of fair-trading by selling social enterprise
products

Eldpathy
raise public understanding about the need of the elderly
through the delivery of aging experiential programmes

Light Be
provide single-parent families with a decent home at
affordable rent

GoodGoods
advocate responsible consumption by trading social
enterprise products for individual and corporate customers

= B &3l F Examples of Object Clause

AEBVARERESEZAEAMNES
(21
‘RERE:
REHERFARNTERE;
SHEEHRERMAISHENEEAG WE
BIEWARE; &
Rt B BB KRIE S AEURA KERH

HhEEg & o

REFARBEES RERYNAGHRSE
FRECIHIY;

AARBRARBETEY URSARY
EREERENEL R
BRBERREED URHATREE
BHMES

A retail shop aims to provide quality daily goods to
low income families

‘The objects of the Company are:

to operate the business as a retail shop selling daily
products;

to operate for the benefit of the low income families by
sourcing and offering daily goods at low and affordable
price; and
to provide networking opportunities for the low
income families by providing free interest classes and
activities.”

An upcycling company aims to raise eco-awareness
and promote Hong Kong design

‘The objects of the Company are:

to operate the business of upcycling with a mission
to upgrade wasted materials to high quality bags and
accessories;

to arouse public awareness of environmental
protection in HK by conducting upcycling workshops
to the general public; and

to encourage public appreciation of the design
products of HK by organising education and promotion
events.’

21H#HE RS ® RunOurCity Foundation Limited

e GERARRE AN 2013FER B EREENEAMSENERMAAN—F(RERFEN)HA

SCEtBE - B R 53 oR B B SR U0 T 1E & Bl F

The social enterprise was incorporated as a Company Limited by Guarantee in 2013. Objects of the Foundation
were clearly stated under the section ‘Objects and Power’ of the Memorandum and Association. Part of the

objects are quoted as below as an example.

‘REFRILAREMT:
- BREHBREANED REREAARE
HRIREIEREE;
AR ARALH F 0 AR E
B KAl AR & BB A BB B0 B 15 B B

BRERSEBMARALEER; &
BiBERmAA ELNERIREREERY

‘The Objects for which the company is established are:

to raise and enhance the public’s awareness and
promote positive spirits through street running and
marathon event;

to sharpen the public’'s mind and body through
running training and to help individuals regain self-
confidence and endurance through running activities
and training;

encourage the public to connect with the community
through street running; and

to promote healthy running among all age group
through street running.’

BEiPRiRSource: 2WHFESFEBTIZALMRAA M&A of RunOurCity Foundation Limited




FREMANWEEREEESE Choosing aLegal Form and Recommended Practices

EEEXMHHHEEEEBRE RFEIZ LR

SETTING OUT ASSET LOCK AND CAP OF PROFIT SHARING IN CONSTITUTIONAL DOCUMENT

F—EAERNARMERHCNAERAR
BEERSRAFBUGRERHGEMN-TE
EEBREIKRTAHASIZLRIBIES
REN EREMmLR-

EER ELBSEAERBRENEE
AR(KEBIIRRHBEBEMRAF) AR
HEAESREAR THEEX DY
BAEEUTHR: ()RLESERERARE
ETHEMEIE; (b)RIEH E R B
EHEX R()EQATDREFMARESR
ENRERX —RERREEBEGHRTH
fthEEHE- Al ERBRENHENE
EXARR MABRBRESFEME FIH
SELERBRAILFER-
REEGRBRENUEE - TEABEEES
EXHRRAIEESBERIRFES
FERIBX-BEHBRFIKANBEIZL
RIARIT RATEAEREE AERE
AMB- —EFBHEBERENHER
wARMEBIER-

— R (ER E X B HEMEARE

Another increasing common question is how a social
enterprise uses its assets and distributes its profits
to safeguard its social objectives. To address such
questions, the concepts of “asset lock” and “cap of
profit sharing” emerge.

It should be noted that in Hong Kong these concepts
are only relevant to social enterprises that are not
granted with Tax Exemption (i.e. mostly companies
limited by shares). To enable a social enterprise be
granted Tax Exemption, it must have been included in
its constitutional document the following provisions:
(a) clause prohibiting distributions of its incomes and
properties among its members; (b) clause prohibiting
its directors from receiving remuneration; and (c) clause
specifying how its assets should be dealt with upon its
dissolution, normally be donated to other charities.
As such, the assets of social enterprises granted Tax
Exemption must be locked and profit sharing among its
members is totally prohibited, not even at a cap.

For social enterprises that are not granted Tax
Exemption, they may on a voluntary basis adopt
“asset lock” and “cap of profit sharing” provisions in
its constitutional document. The way and to the extent
that the assets are locked and the profits can be shared
may vary. Some social enterprises in Hong Kong make
reference to Community Interest Companies (CICs)
introduced by UK as a benchmark.

HMERMAR R EEUTEX:

In general, being its key characteristics, a CIC includes the following provisions in its AA:

BEHBRE

HEM@EARNEELAREEATF UM

HERHEMBEN NEREESBHLET

AT HEBUA:

+ SR EET URRIEN EAFMR
BBNEENEESURBEAAN;

+ TSI LA e A A IR Y RS ()
MBI B A AT R B ) 5

+ AUEREe

Asset Lock

The CIC’s assets must either be retained within the

company to be used for the community purposes for which

it was formed, or if the assets are transferred out of the CIC,

the transfer must be made:

+ for full market value so that the CIC retains the value of the
assets transferred;

+ toanother asset-locked body (e.g. another CIC or a charity); or

+ for the benefit of the community.

FHEAZ LR
HENGEARBBRESRANBTHEES
AN TABEZFEER LRE D (RE
BRIE#35%)°

BINEEB BELFARAB (L plus H)
FHARSEMANEXSEIEESER
R MFHAE LR

E(RE)SEHPE2(a) FXRE:

Cap of Profit Sharing

The CIC presets a ceiling percentage (currently set at 35%)
by which the company may distribute its profits to their
owners by way of dividends.

For example, in Hong Kong, L plus H Community Interest
Company Limited includes “asset lock” and “maximum cap
of profit sharing” provisions in its AA.

At Clause 2. (a) under the section ‘Interpretation, it provides that,

r&EE@EB |

RIFARNEE(BFEHCEEHELNER
FIHREMERLR) T 6 EMBAGRIRES
AR T RAKAREEARBEAN RAR
HEEN AREENEBZRNESBER
FORTE BRESHEEN BB EH M
ERBECUEESBRAINEERESEE; (
$B1H)

‘Asset Lock’

Means the assets of the Company (including any profits or other
surpluses generated by its activities), subject to meeting its
obligations and provision of its articles, shall be permanently
retained with the entity and used for the community purposes and
the transfer of the assets of the Company is restricted at a price not
less than the market value unless for the community purposes or to
an entity with similar asset locked nature or charity; (p.7)

E(EEEBRAREENSZ LR) EHREITEINERE
At Clause 97 to 99, under the section ‘Dividend Capping and Assets Lock’, it provides that,

97. RAEIMNIRAREE RERAE HAREHERAETNATBER - SEAMBHZTNREZIRNEFREEF
HER%Z35% MBNSEANBEESSERF SN HKESHZENI0%-
Theincome and property of the Company, whence ever derived, shall be applied towards the promotion
of the objectives of the Company as set forth in the Memorandum of Association. Dividend payable to
the members per financial year is capped at the maximum of 35% of net profit after tax of the Company
subject to a maximum return to members of not more than 10% on their investment amounts per

financial year.

98. LARREEHBRF-ZILELUERTERARNSSHER HRIFHEEEEMEREESB RGN @EE N

HEBAMRHE-

The Company is an asset locked company. Transfer of asset from the Company at less than market
value is prohibited unless to another asset locked body or otherwise for the benefit of the community.

99. ELBMNARREMENREEBBHIMARZ RN EITRIsHMA-

The Articles therein in respect of dividend payment and transfer of assets of the Company shall be

subject to Article 97 and 98.

LGl FERSE RERSROLRRRERE AL

The above information available is for reference only. You should seek legal advice before proceeding.
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Useful Information and Disclaimer

B ML Useful links

AEEME
Companies Registry
www.cr.gov.hk/

EBRER - FREBRHEEHENERR
Commissioner of Police (CP) - Licensing Office of the Hong Kong Police’ s Societies Office
www.police.gov.hk/ppp_en/11_useful_info/licences/societies.html

RBR - BAXNENZERBRETEBNRBES
Inland Revenue Department - A Tax Guide for Charitable Institutions and Trusts of a Public Character
www.ird.gov.hk/eng/tax/ach_tgc.htm

EEREHAT - HEEXNAMEE
ICAC’ s Internal Control in Social Enterprise
www.icac.org.hk/filemanager/en/Content_1031/internalcontrol.pdf

REHE Disclaimer

FIE5INEERBREEDBEERMEHENNERKT R B
A ARG A IS 5RO ERE K AT 52 > SR AN 7> i A F R AE AT A 22
BB R R T UL R RV E PR (B E DR E M E B A F
ARSI B EEMBRRBIRAREAE(E- LI5S NEAE D

o EEF G RV TN ENCEENCPTIEES SR FY
EEEESFEEEEEEEE S EEEEET R

The authors and the publisher of this Guide endeavor

to ensure the accuracy and reliability of the information

provided, but do not guarantee the accuracy and reliability

of this Guide and accept no liability whatsoever for any loss

or damage arising from any inaccuracy or omission or from

= any decision, action or non-action based on or in reliance

upon information contained herein. Nothing in this Guide

shall be treated as legal, accounting, tax, marketing or other

professional advice. Readers should consult his/her own

u professional adviser(s) on the subject matters covered or
for their own purposes.




